
IN THE CIRCUIT COURT OF GREENE COUNTY, MISSOURI 
 

RACHEL SHELTON     ) 
       ) 
    Plaintiff,  ) 
       ) 
 v.      ) Case No. 2031-CC00880 
       )  
CITY OF SPRINGFIELD, et al.   ) 
       ) 
    Defendants.  ) 
 

DEFENDANTS’ SUGGESTIONS IN OPPOSTION TO MOTION FOR 
TEMPORARY RESTRAINING ORDER 

 
 
 COME NOW, Defendants, by and through undersigned counsel, and for their 

Suggestions in Opposition to Motion for Temporary Restraining Order (“TRO”)1 state as 

follows: 

I.  Introduction 

 In December 2019, medical professionals detected a novel coronavirus, now designated 

as “SARS-CoV-2,” which causes a disease known as “coronavirus disease 2019” abbreviated 

and popularly known as “COVID-19.” COVID-19 is spread person to person through respiratory 

droplets produced when an infected person coughs or sneezes and presents an imminent threat of 

widespread illness and a threat to public health. On January 30, 2020, the World Health 

Organization Director General declared an outbreak of COVID-19 as a Public Health Emergency 

of International Concern, advising countries to prepare for containment, detection, isolation and 

case management, contact tracing and prevention of onward spread of the disease. On March 11, 

2020, the World Health Organization Director General characterized COVID-19 as a pandemic. 

On March 13, the President of the United States declared the COVID-19 outbreak a national 

 
1 Plaintiff’s Complaint refers variously to a TRO and a temporary injunction. For purposes of this Suggestions, any 
reference to a “TRO” should be read to include a “temporary injunction.” 
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emergency. After cases of COVID-19 emerged locally, on March 16, 2020, the Mayor of the 

City of Springfield declared a local state of civil emergency in response to the public health crisis 

created by COVID-19. The Mayor subsequently renewed or amended his order several times.  

On July 13, 2020, the City Council of the City of Springfield enacted General Ordinance 

6607,2 that included a number of provisions to slow the spread of COVID-19 (hereinafter “The 

Ordinance”) (Exhibit 1, General Ordinance 6607.) In addition to other public health measures, 

the Ordinance included a provision requiring people to wear face coverings in certain situations 

within the City of Springfield and imposed occupancy limits on certain businesses and activities. 

(Id.) The Ordinance also narrowly tailored the need to protect public health while balancing 

individual needs by including several exemptions from wearing a face covering, such as for 

persons with a health condition that prohibited wearing one or for children less than three years 

of age. (Id. at Lines 93 – 135.) The Ordinance is the subject of this action.  

 

II.  A Temporary Restraining Order would not preserve the status quo. 

The purpose of a temporary restraining order (“TRO”) is to preserve the status quo until a 

court rules on a permanent injunction. State ex rel. Myers Mem'l Airport Comm., Inc. v. City of 

Carthage, 951 S.W.2d 347, 350 (Mo. App. S.D. 1997). TRO’s “are emergency measures, often 

issued ex parte, where there is a need to protect an applicant from immediate and irreparable 

injury which may result to the applicant before a formal contested hearing can be 

scheduled.” Furniture Mfg. Corp. v. Joseph, 900 S.W.2d 642, 646 (Mo. App. W.D. 1995). 

 In this case, Plaintiff acknowledges that she might be exempt from wearing a face 

covering under the health exemption of the Ordinance because she has claustrophobia. 

 
2 Plaintiff’s Complaint references the Ordinance number by its assigned Council bill number: 2020-159. After 
passage, the Ordinance was assigned a number of “General Ordinance 6607” by the City Clerk. 
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(Complaint, Paragraph 15.) The Ordinance’s public health requirement to wear a face covering 

does not apply to persons with health conditions that prohibit wearing a face covering. (Exhibit 1, 

Line 98.) While Plaintiff acknowledges she might be exempt, she alleges that she “is worried to shop 

and frequent restaurants in Springfield for fear of harassment” if she does not wear a face covering. 

(Complaint, Paragraph 15.)  Plaintiff’s fear of public ridicule is speculative and lacks specificity and 

therefore is without merit. (Complaint, Paragraph 15). As Plaintiff’s own allegations assert a health 

condition that would exempt her from wearing a face covering under the Ordinance, Defendants 

could not enforce the Ordinance against her for failing to wear a mask. Based on Plaintiff’s 

allegations she is not required to wear a face covering, a TRO is not necessary to preserve the status 

quo.  

 Plaintiff’s complaint offers no facts as to how she is affected by the occupancy limits or other 

public health regulations of the Ordinance, aside from face coverings. As she is unaffected by those 

other parts of the Ordinance, a TRO is also unnecessary to preserve the status quo related to those 

other aspects of the Ordinance. 

 Because the Ordinance has no direct effect on Plaintiff, in that she is not required to wear a 

face covering and she has pled no facts alleging that the other provisions of the Ordinance affect her, 

the status quo may be preserved without issuing a TRO, and a TRO serves no purpose in this case. 

 

III.  Plaintiff is not entitled to a TRO. 
 

A.  Standard for issuing a TRO. 

A court may consider the factors used to analyze motions for preliminary injunctive relief 

when considering temporary injunctive relief. Furniture Mfg. Corp. v. Joseph, 900 S.W.2d 642, 

648 (Mo. App. W.D. 1995). To analyze a motion for a preliminary injunction, a court weighs 

“‘the movant's probability of success on the merits, the threat of irreparable harm to the movant 
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absent the injunction, the balance between this harm and the injury that the injunction's issuance 

would inflict on other interested parties, and the public interest.’” State ex rel. Director of 

Revenue v. Gabbert, 925 S.W.2d 838, 839 (Mo. banc 1996)(quoting Pottgen v. Missouri State 

High Sch. Activities Assoc., 40 F.3d 926, 928 (8th Cir.1994)). A movant bears the burden of 

proof when seeking injunctive relief. Cook v. McElwain, 432 S.W.3d 286, 292 (Mo. App. W.D. 

2014).  

B.  Plaintiff is unlikely to succeed on the merits. 
 

Plaintiff’s Complaint alleges constitutional violations of the right to privacy, religious 

freedom, vagueness and overbreadth, and arbitrariness. However, constitutional law is clear that:  

[W]hen faced with a society-threatening epidemic, a state may implement emergency 
measures that curtail constitutional rights so long as the measures have at least some “real 
or substantial relation” to the public health crisis and are not “beyond all question, a 
plain, palpable invasion of rights secured by the fundamental law.” Courts may ask 
whether the state’s emergency measures lack basic exceptions for “extreme cases,” and 
whether the measures are pretextual—that is, arbitrary or oppressive. At the same time, 
however, courts may not second-guess the wisdom or efficacy of the measures. 
 

In re Rutledge, 956 F.3d 1018, 1028 (8th Cir. 2020) (quoting In re Abbott, 954 F.3d at 784–85, 

quoting Jacobson v. Commonwealth of Massachusetts, 197 U.S. at 31, 38, 25 S.Ct. 358). 

 The Missouri Supreme Court considered a case in which opponents to an ordinance 

requiring fluoridation of water argued it violated the United States and Missouri Constitutions. 

Readey v. St. Louis Cty. Water Co., 352 S.W.2d 622, 623 (Mo. 1961). The Court noted that the 

“province” of the Court “in the first instance, is to determine whether the ordinance in question 

bears a reasonable relation to public health and is thereby fairly referable to the county's police 

power.” Id. at 627. The Court further noted that it was “not concerned with the expediency of the 

ordinance or with the wisdom of the council's action in enacting it. We again recognize that we 
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are bound by the council's reasonable determination that the measure will result in benefit to 

each individual consumer and not in harm.” Id. at 631. 

 The seminal United States public health law case determined whether a city health board 

regulation requiring mandatory smallpox vaccinations under authority of a state law violated the 

Fourteenth Amendment. Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11, 25 S. Ct. 

358, 49 L. Ed. 643 (1905). The United States Supreme Court held that the mandatory vaccination 

law was not unconstitutional. Id. at 367.  Despite contrary evidence about the effectiveness of the 

vaccinations to stop smallpox, the Court concluded the legislature, not courts, had the authority 

to determine what approach “was likely to be the most effective for the protection of the public 

against disease.” Id. at 30. 

 Plaintiff asks this Court to do what the United States and Missouri Supreme Courts have 

stated courts should not do: determine what public health approach the City of Springfield should 

take to fight the COVID-19 pandemic. As both Supreme Courts have held, determining the 

appropriate public health approach is not a function of courts, but a function of legislative 

bodies, such as City Council. The question before this Court is whether or not the ordinance in 

question bears a reasonable relation to public health and is thereby fairly referable to the county's 

police power. 

 The Ordinance in this case is “fairly referable” to City Council’s police powers. The 

power of City Council to adopt police, health, safety and similar regulations is enumerated in 

City Charter Section 2.16(4). (Exhibit 2.) The Ordinance also bears a reasonable relationship to 

public health. Prior to City Council enacting the Ordinance, the Health Department prepared and 

provided to City Council a white paper titled “Masking Evidence & Ordinance Considerations” 

and a memorandum describing the current status of COVID-19 in the community, which 

E
lectronically F

iled - G
reene - A

ugust 03, 2020 - 04:59 P
M



provided City Council evidence of the effectiveness of masking and the need for masking in the 

City of Springfield. (Exhibits 3 and 4, respectively.)  Furthermore, the Ordinance states that “it is 

the judgment of City Council that a stronger community response now could slow the rate of 

spread of COVID-19 in our community and would protect public health and safety.” (Exhibit 1, 

Lines 41 – 43.) The Explanation Sheet to the Ordinance, prepared by Assistant Director of 

Health Katie Towns, included the following: 

 The CDC points to 19 studies that show the use of face coverings have provided an 
effective tool to decrease the transmission of disease. Additionally, a recent Goldman 
Sachs study published on June 29, 2020, has indicated that there is evidence to show that 
the use of policy that requires the use of face coverings/masks can serve as an alternative 
to other disease control measures like lockdowns and allow the community to stay open 
while also controlling the spread of disease. 
 
(Exhibit 1, p. 12.) 

 

The Ordinance is also balanced and bears a reasonable relation to public health, in that it 

includes exceptions for extreme cases. A list of twelve exceptions to the face covering 

requirement is included in the Ordinance. (Exhibit 1, Lines 93 – 135.) 

Even assuming arguendo that Plaintiff’s constitutional rights have been curtailed, which 

the City denies, Plaintiff is unlikely to succeed on the merits of her Complaint because City 

Council, pursuant to its police powers, implemented a regulation bearing a reasonable 

relationship to public health which included exceptions for extreme cases, such as health 

conditions. Therefore, the Ordinance complies with the constitutional requirements of both 

federal and state law.  

C.  Plaintiff is not threatened with irreparable harm absent a TRO. 
 

A mere claim of a First Amendment violation is not sufficient to demonstrate irreparable 

harm. “[A] party must show that the harm is certain and great and of such imminence that there 
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is a clear and present need for equitable relief.” Powell v. Noble, 798 F.3d 690, 702 (8th Cir. 

2015)(quoting S.J.W. ex rel. Wilson v. Lee's Summit R–7 Sch. Dist., 696 F.3d 771, 778 (8th 

Cir.2012)). If a plaintiff fails to make a showing it is likely to prevail on its First Amendment 

Claim, the Plaintiff’s alleged “irreparable harm is correspondingly weakened in comparison to 

the State’s (and the public’s) interest. . . .” Id. at 702 (quoting Planned Parenthood Minnesota, 

N. Dakota, S. Dakota v. Rounds, 530 F.3d 724, 738 (8th Cir. 2008)). 

 Plaintiff has not alleged any specific harm that she will suffer as a result of the 

Ordinance, other than she ‘doesn’t want to wear one.’ Her Complaint makes broad statements 

about “excessive government intervention” and violation of her “free will”, but the closest 

allegation Plaintiff makes to a particularized harm is that she “is worried to shop and frequent 

restaurants in Springfield for fear of harassment” if she does not wear a face covering. 

(Complaint, Paragraph 15). The alleged “harm” is not “certain” as case law requires. Further, as 

discussed above, Plaintiff is not likely to prevail on her First Amendment claim. Even if Plaintiff 

had alleged an irreparable harm from the Ordinance, it would be weakened in comparison to the 

competing City and public interest in reducing the spread of COVID-19.  

D.  The balance between the Plaintiff’s alleged harm and the injury the  
implementation of a TRO would inflict on other interested parties  

and the public weighs heavily in favor of denying a TRO. 
 
 Finally, the balancing of interests does not weigh in favor of the Plaintiff. COVID-19 is a 

pandemic which presents a significant public health risk to the community at large. While 

Plaintiff articulates no specific harm she would experience, (or at most a speculative harm), 

issuance of a TRO would greatly reduce the City of Springfield’s ability to combat the spread of 

COVID-19 within the community, which will result in overwhelming the local health care 

system, leading to unnecessary illness, suffering, and death. As a court noted recently in a case 
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regarding orders to close tent camps to prevent the spread of COVID-19 issued by the City of St. 

Louis, “there can be little doubt that the public interest heavily favors the city’s ability to take 

steps to prevent the spread of this deadly disease.” Frank v. City of St. Louis, No. 4:20-CV-

00597 SEP, ––– F. Supp. 3d ––––, ––––, 2020 WL 2116392 at *5 (Mo. App. E.D. May 2, 2020). 

The balance between Plaintiff’s asserted non-specific or speculative harm and the substantial 

injury the implementation of a TRO could inflict on the public weighs heavily in favor of 

denying a TRO. 

CONCLUSION 

 Plaintiff fails to meet her burden for the issuance of a TRO. The status quo may be 

preserved without a TRO because, accepting all facts in the Complaint as true, Plaintiff is not 

required to wear a face covering by the Ordinance. Plaintiff is unlikely to succeed on the merits 

of her claim, is not threatened with irreparable harm if the TRO is not granted, and the balancing 

of interests weighs heavily in favor of protecting public health and safety. 

WHEREFORE Defendants pray the court enter its Order denying Plaintiff’s request for 

Temporary Restraining Order and Preliminary Injunction and for such other further relief as the 

Court deems just and proper. 

Respectfully submitted, 
 
 
By:  /s/ Rhonda E. Lewsader  
Rhonda E. Lewsader, MO Bar #47716 
City Attorney 
840 Boonville Ave. 
Springfield, MO 65802 
(417) 864-1645 
FAX: (417) 864-1551 
rlewsader@spingfieldmo.gov (email) 
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By:  /s/ Christopher M. Hoeman  
Christopher M. Hoeman, MO Bar #62956 
Assistant City Attorney 
840 Boonville Ave. 
Springfield, MO 65802 
(417) 864-1645 
FAX: (417) 864-1551 
choeman@springfieldmo.gov (email) 
 

CERTIFICATE OF SERVICE 

 
 The undersigned hereby certifies that the foregoing was filed through the Court’s 
electronic filing system on August 3, 2020, which provided notice to: 
 
Kristi S. Fulnecky 
2733 E. Battlefield, #211 
Springfield MO 65804 
        /s/ Christopher M. Hoeman   
        Christopher M. Hoeman 
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